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ABSTRACT 


Human rights and liberal trade rules Gncluding WTO rules) are based on the 
same values: individual freedom and responsibility (e.g. to adjust to 
competition); non-discrimination; rule of law; access to courts and adjudica- 
tion of disputes; promotion of social welfare through peaceful cooperation 
among free citizens; parliamentary approval of national and international 
rules. The non-economic values of WTO law are no less important for the 
human rights and welfare of citizens than the economic welfare effects of 
liberal trade. Like the EC, the WTO can and should become an advocate not 
only of economic freedom, but of human freedom more generally. This article 
argues in favour of constitutional reforms of WTO law so as to take civil 
society and human rights more seriously. 


During the preparations for the Seattle Ministerial Conference of the World 
Trade Organization (WTO) early in December 1999, representatives from 
human rights groups, environmental groups, labour unions, and other non- 
governmental organizations voiced increasing concerns that international 
trade liberalization may aggravate exploitation of child labour and of women 
(e.g. in carpet and textiles industries in less developed countries), unemploy- 
ment and wage reductions in less competitive industries, pollution of the 
environment, and violations of human rights. The lack of transparency of 
WTO negotiations, and their ‘producer-driven’ agenda, were criticized. Fears 
were expressed that trade negotiators may trade away human rights. In order 
to promote a more ‘human face’ of the WTO, it was suggested that a ‘social 
clause’, an ‘environmental clause’, or even a ‘human rights clause’ be intro- 
duced into the WTO Agreement, and that all WTO meetings and WTO 
dispute settlement proceedings be open to the public. 

In response to such critics, trade diplomats and economists tend to 
emphasize that trade agreements are no optimal policy instrument for pro- 
tecting the human rights of children and women, or a human right to a clean 
environment. Just as nobody proposes the restriction of trade inside the 
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United States in order to deal with what has been called ‘quasi-slavery condi- 
tions in parts of US agriculture’ (J. Bhagwati), social, environmental, and 
human rights problems should be dealt with directly by means of social, envir- 
onmental, and human rights law, without restricting the welfare gains made 
possible by international trade. History seems to confirm that politically 
motivated trade sanctions have hardly ever achieved their political objectives. 
Since trade transactions take place voluntarily only if both the seller and the 
buyer consider the transaction to be mutually beneficial, governments should 
protect the freedom of trade of their citizens and correct ‘market failures’, or 
supply ‘public goods’, by other, more effective policy instruments. 

The efficiency arguments by economists and trade diplomats offer no convin- 
cing replies to the following three constitutional and human rights arguments: 


(1) Inside constitutional democracies, constitutional law protects not only 
freedom of trade but also human rights, popular sovereignty, and 
agreed minimum standards for social justice. In international law, 
however, the modern recognition of ‘universal respect for, and observ- 
ance of, human rights and fundamental freedoms for all’ as part of 
UN law’ is not effectively protected in UN human rights instruments 
and ILO conventions. Since the inclusion of more effective legal 
enforcement mechanisms into UN law and ILO law is politically 
blocked by non-democratic UN and ILO member states, why not use 
sub-optimal WTO negotiation methods (such as ‘issue linkages’) and 
WTO enforcement mechanisms for protecting freedom, non- 
discrimination, and other human rights values in and beyond the trade 
policy area? 

(2) WTO law already serves ‘constitutional functions’: it protects freedom 
and non-discrimination across frontiers far beyond the unilateral 
domestic guarantees in all 135 WTO member states. By ensuring leg- 
ally binding dispute settlement rulings and appellate review within 
short time-limits, the compulsory WTO dispute settlement system 
promotes rule of law more effectively than any other worldwide treaty 
system. The WTO Agreement asserts legal supremacy over the more 
than 20 worldwide trade agreements listed in the WTO Annexes. It 
also provides a legal framework for the periodic negotiation of new 
WTO Agreements. Overall policy coherence is promoted not only by 
the numerous references in WTO law to other worldwide agreements, 
like the UN Charter, the IMF Agreement, and multilateral agree- 
ments on intellectual property rights and the protection of the envir- 
onment. The WTO guarantees of national sovereignty also protect 
the right of each member state to restrict trade so as correct ‘market 
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failures’ and supply ‘public goods’ that are considered more important 
than trade liberalization. If the WTO Agreement can be likened to a 
‘constitution’, would the legitimacy, democratic acceptability, and 
legal consistency of WTO law not benefit from including additional 
constitutional safeguards such as human rights? 


(3) As in the EEC Treaty of 1957, human rights were not mentioned in 
GATT and the WTO Agreement because the liberalization of welfare- 
reducing trade barriers, and the promotion of the international rule of 
law, were perceived as obviously beneficial for all citizens. Yet, just as 
the move from ‘negative’ towards ‘positive’ integration has led to the 
inclusion of comprehensive human rights guarantees into EC law, the 
negotiation of WTO rules on product and production standards, ser- 
vices, investments, competition, the environment, and intellectual 
property rights could benefit from additional constitutional WTO 
safeguards limiting abuses of government powers. The promotion of 
freedom, non-discrimination, human rights, and rule of law were no 
less important achievements of the EC Treaty than the economic 
treaty objectives of a customs union and common market. Likewise, 
the non-economic achievements of the WTO Agreement — such as 
rule of law and the peaceful settlement of disputes under the WTO 
dispute settlement system — are no less important than the economic 
welfare gains from liberal trade. Why then not pursue additional con- 
stitutional reforms in future WTO Rounds, such as democratic parti- 
cipation by civil society representatives in an advisory WTO body (e.g. 
following the model of the advisory EC Economic and Social 
Committee) and interpretation of the ‘public interest clauses’ of WTO 
law (e.g. Article XX GATT) in conformity with universally agreed 
human rights, the 1998 ILO Declaration on Fundamental Principles and 
Rights at Work, or multilateral environmental agreements accepted by 
WTO Members? 


Intellectual property rights, like those protected in the WTO Agreement 
on Trade-Related Intellectual Property Rights (TRIPS), are recognized as 
human rights in human rights instruments (e.g. in Article 27 of the 1948 
Universal Declaration of Human Rights, Article 15 of the 1966 UN Conven- 
tion on Economic, Social and Cultural Rights). The TRIPS Agreement does, 
however, not refer to human rights law. Trade politicians, even if they believe 
in the need for protecting private investment rights and undistorted competi- 
tion by WTO rules, prefer to avoid human rights discourse and the resultant 
politicization of trade relations with non-democracies. Moreover, notwith- 
standing President Roosevelt’s proclamation of ‘freedom from want’ as one 
of the Four Freedoms for which the Allied Powers fought in World War II, 
the United States has never been a leader for participation in worldwide 
human rights treaties (as illustrated by the non-participation of the US in the 
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1966 UN Convention on Economic, Social and Cultural Rights). Many 
WTO ambassadors know too well the discrepancies between UN human 
rights instruments and their frequent violation in the practice of UN member 
states. Even defenders of human rights might be afraid that enforcement of 
human rights through WTO dispute settlement proceedings might lead to a 
new kind of human rights jurisprudence which — like some of the human 
rights judgments by the EC Court of Justice — may differ from traditional 
human rights interpretations. 

Most human rights guarantees are about individual freedom, non- 
discrimination, equal opportunities, and rule of law. International guarantees 
of freedom and non-discrimination, e.g. in the EC Treaty, in intellectual 
property rights conventions administered by WIPO, or in international labour 
rights conventions administered by ILO, are long since recognized and pro- 
tected by domestic courts as individual rights, including ‘freedom of trade as 
a fundamental right’ of EC citizens.* Yet, even though most people spend 
most of their time on producing goods and services and on trading the results 
of their labour in exchange for other goods and services which they cannot 
produce themselves, the GATT and WTO legal guarantees of freedom and 
non-discrimination tend to be judicially protected only vis-a-vis foreign coun- 
tries (e.g. through Section 301 of the US Trade Law and the WTO dispute 
settlement system), but not as individual freedoms of domestic citizens vis-d- 
vis their own governments. GATT and WTO negotiations tend to be driven 
by politically powerful export industries interested in access to foreign markets. 
The mercantilist GATT and WTO guarantees of ‘rights of access to foreign 
markets’ and ‘rights to protection’, and the absence of WTO guarantees of 
‘rights to import’, reflect the fact that the general consumer and citizen inter- 
est in liberal trade and in protection of human rights is so far not effectively 
protected in GATT and WTO negotiations. Liberal traders should therefore 
welcome support from human rights groups for ‘constitutionalizing’?’ WTO 
law. Just as Sherlock Holmes asked why the dog didn’t bark, citizens in the 
135 WTO member countries should be rightly concerned why WTO Rounds 
focus so one-sidedly on producer interests (e.g. in WTO anti-dumping rules) 
to the detriment of the general citizen interest in maximizing consumer wel- 
fare through liberal trade, and why WTO diplomats ignore human rights law. 

One difficulty in integrating human rights into liberal trade law is due to 
the fact that human rights law has a long tradition of neglecting economic 
liberties. Human rights historically evolved in response to abuses of govern- 
ment powers. Civil and political rights were the main focus in the English, 
French, and American human rights revolutions during the 17th and 18th 
centuries. In European and worldwide integration law since World War II, 
citizen welfare and the promotion of economic and social rights have become 
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major objectives. Although it has become a strange anachronism, lawyers and 
judges often continue to consider civil and political freedoms to be more 
important than economic freedoms, and doubt whether programmatic or redis- 
tributive economic and social rights are justiciable. 

Constitutional and economic theory offer strong rationales for legal and 
judicial protection of economic freedom and property rights against abuses of 
economic power (e.g. by means of cartel agreements, monopolization, and 
other abuses of market power). According to the US Supreme Court, ‘anti- 
trust laws ... are the Magna Carta of free enterprise. They are as important 
to the preservation of economic freedom and our free enterprise system as 
the Bill of Rights is to the protection of our fundamental freedoms.’ More- 
over, the significance of economic rights goes far beyond economics, as illus- 
trated by the conceptualization of human rights as property rights in the 
philosophy of John Locke.* Throughout history, private property has served 
not only as an incentive for economic savings, investments, and prosperity, 
but also as a barrier to the power of governments to restrict private freedom 
and interfere in the rule of law. Economic freedoms and property rights can 
also be justified on the basis of the moral concern that all humans be enabled 
to live lives of dignity and self-fulfillment, with the opportunity of developing 
their personality according to their own preferences and individual capacities. 

If markets are recognized as mechanisms that reveal individual preferences, 
promote dialogues about values, enable individuals to develop and coordinate 
autonomous activities, induce individuals to assume responsibility, and sanc- 
tion ‘market failures’ — then liberal markets are a necessary complement of 
individual freedom and constitutional democracy. ‘Constitutional econom- 
ists’ emphasize the ‘paradox of freedom’, i.e. the inherent tendency of both 
‘economic markets’ as well as ‘political markets’ to destroy themselves 
through abuses of economic and political power unless freedom is protected 
by constitutional safeguards against ‘market failures’ and ‘government fail- 
ures’. The economic theory of property rights and competition theories 
explain why the proper functioning of markets depends on rendering competi- 
tion ‘self-enforcing’ by the assignment of individual freedoms, property rights, 
and liability rules to all economic actors. Empirical evidence confirms that 
the effectiveness of market rules, for instance of competition laws and cus- 
toms union rules in the EC and the USA, is often a function of enabling 
market participants and courts to act as ’countervailing powers’ against cartel 
agreements and other protectionist restraints of trade. 

The 1993 Vienna Declaration of the UN World Conference on Human 
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Rights recognized the universal nature of human rights based on ‘the dignity 
and worth inherent in the human person’. This moral justification is in line 
with the ‘categorical imperative’ of Imanuel Kant, according to whom the 
moral autonomy and human dignity of each individual make human rights 
morally necessary in order to assure each individual the greatest possible per- 
sonal, political, and also economic freedom and self-determination that is 
compatible with the equal freedom of all others in a law-governed society. In 
his philosophical sketch on ‘Perpetual Peace’ (1795), Kant also explained 
why human rights risk being undermined by foreign power politics as long as 
national constitutionalism is not complemented by international constitu- 
tional safeguards. 

Human rights law offers WTO rules moral, constitutional, and democratic 
legitimacy far beyond the traditional economic and utilitarian justifications. 
This legitimacy will be crucial for the democratic support of future WTO 
negotiations and agreements. In contrast to the traditionally mercantilist 
approach of past trade negotiations focusing on the advantages of access to 
foreign markets, a human rights approach would focus on the advantages of 
individual freedom in domestic as well as in international trade, and on the 
need for protecting citizen rights by complementary competition, environ- 
mental and social rules, and democratic participation. As in EC law, ‘we the 
citizens’ must become the main subjects and beneficiaries of WTO rules. The 
protection of our freedom, legal equality, and peaceful cooperation across 
frontiers should be recognized as WTO goals that are morally and legally 
more important than economic utilitarianism. 

The failure of the WTO’s Ministerial Conference at Seattle, and the 
‘Seattle Tea Party’ by violent protesters against world trade based on WTO 
rules, have been described as a ‘wake-up call’ for trade diplomats who need 
to explain more convincingly the legitimacy and ‘human rights functions’ of 
WTO rules to domestic citizens: 


(a) Freedom without rules has an inherent tendency to destroy itself 
through abuses of private and public powers. This ‘paradox of freedom’, 
already described by Plato, is also true of world trade, as illustrated 
by the widespread cartelization of industries, governmental protec- 
tionism, worldwide poverty and unemployment during the great 
depression of the 1930s: without the WTO’s international guarantees 
of liberal trade and consumer welfare, employment in all countries 
would be much lower than it is today; and citizens in all WTO 
Member States would be legally less protected against abuses of trade 
policy powers and private economic power. 


(b) Globalization is not only an economic and technological but also a legal 
phenomenon. The universal recognition of human rights as part of 
general international law requires universal rules which, like the WTO 
guarantees, protect also economic and legal freedom and non- 
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discrimination across frontiers and access to judicial settlement of dis- 
putes at the national and international levels. Without the WTO’s 
legal guarantees, citizens have no effective legal remedies against the 
‘paradox of discrimination’: namely, that trade policy discretion to dis- 
criminate among the 200 sovereign states in today’s world economy 
offers politicians and rent-seeking interest groups also 200 possibilities 
of discriminating among their domestic citizens by taxing and restricting 
importers, exporters and consumers of foreign goods and services and 
thereby redistributing taxpayers’ money for the benefit of powerful 
lobbies. 


National and international human rights require transparency of pol- 
icymaking and democratic participation also in WTO decision-making 
processes. Just as citizens have direct access to the institutions e.g. of the 
EC, NAFTA and the ‘transatlantic partnership’ between the European 
Union and the USA, citizen participation in consultative WTO bodies 
and other multi-levelled international governance mechanisms could 
strengthen the legitimacy and political support for the world trading 
system. The traditional ‘monopoly of diplomats’ for international 
policy-making processes has contributed to two world wars during the 
20th century. Citizens are right to insist on greater transparency and 
openness of international trade policy-making processes: governments 
that are not held accountable for their policy failures may have little 
incentive to protect liberal trade. WTO advocates should help demo- 
cracy advocates to understand that transnational trade is no less benefi- 
cial than domestic trade, just as WTO guarantees of freedom and non- 
discrimination are no less important than domestic freedoms and legal 
equality at home. National and international guarantees of freedom 
enlarge the ‘private sovereignty’ of citizens and are fully compatible with 
their collective ‘democratic sovereignty’ to decide through national par- 
liaments on the goals and priorities of national social, environmental 
and other policies. The economic, technological, and legal globalization 
offers enormous welfare opportunities to all citizens; yet, their realiza- 
tion requires adjustments of national and international rules which 
cannot be brought about without institutions like the WTO and without 
more active national adjustment policies, including a better preparation 
and more responsible leadership by the USA for the next WTO minis- 
terial conference. 


